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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C. 20220

ASSISTANT SECRETARY

'_AUG 4 1981

MEMORANDUM FOR THE CABINET COUNCIL ON ECONOMIC AFFAIRS
FROM: ' .

SUBJECT: International Investment Policy: Report on the CFIUS
: and the CCEA Working Group on: International Investment
- Policy

There has been a substantial amount of activity in recent
months relating to U.S. Government policy on foreign investment.
This memorandum reports to the Cabinet Council on Economlc

“Affairs (CCEA) on developments in three areas:

-- the Cabinet Council's WOrklng Group on International
Investment Policy; .

the Committee on Foreign Investment in the United
States (CFIUS) review of E1f Aquitaine's takeover
of Texasgulf; -and _

suggestions to strengthen the CFIUS.

>Working Group on International Investment Poiicy

The Working Group met for the first time on July 24, 1981,
.and agreed at that meeting to preépare reports for SubmlSSlOn to
the CCEA by the end of September, 1981 on two issues:

.—-:xpotentlal problems of forelgn government controlled
" investments in the United States (paper reviewed by
‘the CCEA at July 16 1981 meeting, see. attached list

- at Tab A) and _

a sutvey of nat10na1 p011c1es and practlces relatlng
to forelgn investment.

'”ONFIDENTIAL
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CFIUS Review of E1f Aquitaine's Takeover of.Texasgulf_

The CFIUS is continuing to review the takeover. Elf has
now acquired approximately 50 percent of Texasgulf's outstanding
shares. E1f will control 87 percent of Texasgulf's outstanding
shares when the swap with the Canada Development Corporation (CDC)
of Texasgulf's Canadian assets (43 percent of the total) for the
37 percent of Texasgulf's shares held by CDC is completed. Two
steps are needed to complete the takeover:

-~ the swap with the CDC; and
-- the merger ofvTeXasgulf“s U.S. assets into E1f.
Both will take some time. |

1 have prepared.a response to French Ambassador de Laboulaye.
based on the guidance of the CCEA. 1In summary, the letter makes
three points: ' '

‘ -- The CFIUS is continuing its review despite the French
Government's decision not to delay. If that review leads to a-
negative determination, the U.S. Government may take actions to
reverse the takeover.

-- The French Government is requested to confirm that any
French company with a 5 percent or greater government ownership
- which is contemplating an investment in the United States should,
consult with the CFIUS in advance. ‘ ‘

v -- The U.S. Government wishes to begin soon bilateral con- .
‘sultations with the Government of France regarding their nationali-
‘zation and foreign investment policies. ‘ :

 Changes to the CFIUS

~~ Our. current probiems regarding Canadian investment policies,

and the French Government's .decision not to intervene in the EIf

‘takeover ' of Texasgulf, have led to suggestions that the CFIUS

should be strengthened. Deputy Secretary of Energy Davis submitted

~ to-the CCEA at its last meeting (Thursday, ‘July 30, 1981), a paper.

for its consideration suggesting that the CFIUS be strengthened

and employed by the U.S. Government as a mechanism to retaliate

‘against egregious foreign investment policies (see Tab B). Officials

-of Texaco Inc. also submitted to the Department: of the Treasury a

detailed proposal, prepared by their General Counsel, for strengthen-

- ing the CFIUS (see Tab C). ‘Texaco's target-is Canada. Ironically,

. their. model for changing the CFIUS appears to be Canada's Foreign
Investment Review Agency (FIRA). . L ‘

CONFIDENTIA
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~ Congressman Rosenthal has also argued in the past, that the
CFIUS should be modeled after the FIRA. I'm sure he will repeat
that argument at upcoming hearlngs ' . :

The CCEA needs to evaluate these suggestlons to change the

CFIUS:

-= A stronger CFIUS would probably be of some benefit in
dealing with government controlled investments, such as the E1lf
take over of Texasgulf. At a minimum, the CCEA might consider
-imposing stronger requirements and sanctions for advance notifi-
.cation and consultation of this type of investment.

--  On the other hand, any action against private investment
could be harmful. o '

-- Such action might also lead to a negative reaction to
our own substantial investments abroad. U.S. investments abroad
are almost quadruple foreign investments here, ($193 billion vs.
$54 billion). Therefore the potential 11ab111ty for the U.S.

“is much greater : ‘ '

-- A strengthened CFIUS with powers to restrict private
1nvestment would be extremely difficult to control. There could
be extreme pressures on the CFIUS from a host of interest groups
and the Congress to block foreign investments in the United States.

-- Finally, it's unlikely" that retaliation against private
foreign investment via a strengthened CFIUS or otherwise would
prompt countries to stop their restrictive and discriminatory.
practices. The Governments of France and Canada, for example,
might welcome a restrictive U.S. investment pollcy that would
"have the effect of keeping 1nvestment capital at home.

O Dechssty
Declassificatish

CONF’IDENT!A*
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Listing of Potential Problems Arxting
_From Direct Investment in the United States
by Foreign Government Controlled
Companies

Competitxon Policy

covernment supported c;rcumventrons of L. S. antitrust lnd Justice

. , USTR
unfair trade laws S ~ - o Cammerce
_Forezgn government control over selected United States
_ . - ISIR
exports/xmports. , ' Cammerce
Imposition of rigorous "buy nationel or home country”

. v - USTR
requirements on United States subsidiary purchases. Cammerce -
Formation of government cartels. - ; Justice
Foreign government manipulation of U.S. production.
Foreign‘operators.of the U.S. oil and gas leases may have
-interests that differ from our own i.e. foreign owners : %%E%E%ce

from o;l-producxng countrzes mxght shut in production from

‘U.S. leases to marnta;n markets for thEII domestxcally-'_-

“produced oil.

Forelgn government access to 1nformatlon not available to

the prlvate business communrty could g1ve governmento'
Justice
controlled frrms a d;stznct advantage.’ - Treasury

_Forergn government control of shares of non-strategzc m;nerals

. could 1ead to supply or price pressures if these minerals

- Interior

 are exported to the home country or elsewhere ‘ . _Camerce

- Absolute - and/or preferentxal access to capital not avarlable

to przvate firms. ror example are nationalized’ firms really

.- B S —————————

at arms length with national banks.. | . State

-

Hrgh level polntxcal 1nterventzon and pressure to »lock

_or delay Adm;nr:trat;on of U. s. ‘antitrust and unfa;r trade USTR

State

o l.a\v_:s_. _ . R ‘ Treasury

CONFIDENT_I_AL
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‘National Secotity

Investment in downstreem energy productxon (refinery operations)
may upset Defense security of supply : : ' E:::;?
Investment in U.S. corporatzons under contract to produce

' weapons or eguipment for the Department of Defense. Defense
Investments in sole-source or few-source suppliers of 1nter-
medzate or of raw goods to defense industries (strategzc '%%Ei%%&
mznerals)

‘ Flex;bll;ty of operations under crisis or sub-crisis
environments.

Strict control of subsidiary operations (e.g. technology, :

| - v 3 o . Defens
product development, growth) could have national security Gamerce
C g . e . : ' State
implications; particularly industries such as specialized '
synthetic fuels, chemicals, high technology sectors, minerals
extraction and orocessing.

Extensive control by forezgn concerns of U.S. energy service

~and distribution systems could Create specxal reg;onal gi;gy

. security problems, i.e., localized control of gas stations
or terminals, |

Tax Policy

“Pol;cy 1mp11catlons 1f a foreign government seeks to resolve
.a.tax d;spute at a_h:ghﬁlevel.bypasslng normal channels. ‘ :
‘ PotSiblejdifficulty in obtaining books and records of foreign

_ : _ -
- parent. _ .
N ﬁegotietion'of competent auvthority settlements in double

’taxetion cases.

~OWNIEIINER 71 A

' T
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Freedom from taxation of dividends in certain circumstances.
Foreign governments have access to information, available _
 under mutual assistance provisions of tax treaties, which ’
ihclpde pricing and other econohic data concernina the U.S.
competitors of the domestic Eorporation which it controls.
Difficulty in obtaining data for U.S. tax purposes'under
: . ‘ : Treasury
mutual assistance provision wher foreign corporations
controlled by foreign goverhment.

Disciosure

-- There may be difficulty in obtaining information where such
1nformatzon is held by non=controlled affxlzates of the %%gEEE
foreign investor or by unrelated foreign entities rather th#n

"by the entity required to make a pre-merger filing. 8uch
entities ﬁay’be beyond U.S. jurisdictional reach.

Problems in discovery by antitrust suit oi actions uﬂdér

E ‘ o : " : Justice
foreign corrupt practices act or anti-boycott legislation.

Some oﬁhgr problémé'df_d15closure are givén'injthe tax and

competition se;tibns« | | |

‘Political and Legal

- ADiffiéuliyof United States residenis suing foreign

' L Justice
government—controlled U.S. subsidiaries.
Normal legal action by the U.S. federal or state government
'may tr;gger actlon aga1nst U.S. investment abroad.

' Linkage of polztxcal diplomatic, or mllxtary issues with -

'economzc iseues relatxng to fore;gn governmbnt—tuntrolled

subs1d;ar1es.

CONFIDENTIAL
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CUNFIVEIN TIAL

.sl
Righ level political 1ntervention to 1nf1\\ence U reas
legal actions against foreagn government owned subsidiary ISTR

Camrerce
in the v.S.

Treasury

| | oli .
Poss;ble use of corporate power to. influence U.5. p cy. Y

Cassiegby _Yrany Vukmanic.

. SONFIDENTIAL-SR 2
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29 July 1981

Comments made at the last Cabinet Trade Policy Committee meeting
underscored the problemns inherent in depending on existing
legislative authority to target U.S. retaliation to the invest-
ment policies of offending nations. We need to scek rew Jeoiclz-
tion to ovirconme these prohlers'and while the Jlsz<ciativ Pyt

plays out, we nzzd te tzse s:eps which sizrnal our
strenginened Corsitize on Formiar Jrvest-=ons ip oo

could be the venicle trrouoh which we ach:cve tnces

CFIUS could take immediate steps to reviek propoSed meraers of a
foreign investor with a U.5. company on a case by case basis and
recommend actions to the President bazsed on current leagislative
‘avthority. Such reviews could be initiated by CFIUS, by a :
Federal acency or by a petition from U.S. industry. CFIUS should
be excanded to ensure that the total applicable federal expertise
is incorporated during these reviews.
without additional legislation, CFIUS recommnendations would be
limited but if we launch and announce this step now we would
clearly signal our concerns to offending nations. 1 suggest you
give full consideration to assigning CFIUS the task of developing
operating procedures and an announcement to activate this proposal.

~In addition, CFIUS, which possesses considerable experience and
will be gaining more as the new role evolves, should be assigned
the tesk of developing proposed legislation that will provide us
the flexibility we neced to have the option to target U.S. retalia-
tion to the investment policies of offending nations. Consistent
with this, the Mineral Leasing Act of 1920 should be ammendcd to
providé,for a flexible response. 1f Congress provides new
avthority, the-legislative limits on CF1US could then be removed.
Full consideration could then be given to our foreign policy,
national security and evonomic concerns before we decide on a

" course of action. I suggest you give full consideration to
assigning this role to CFIUS and to announcing it at an appro-

- priate time.

" an increased role for CFIUS could provide a flexible tool that

| barrier .to foreign investments detrimental to the
~ U.S. and yet would preclude the ramifications of moratoriums
_which have been proposed ‘in Congress. 1 look forward to sceing
'your reactions. - : :

. presents a real
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A PROPOSAL FOR A UNITED STATES GOVERNMENT
INITIATIVE ON FOREIGN INVESTMENT

It has been. proposed that consideration be given
by the U.S. Government to the. use of the Committee on
Foreign Investment in the U.S. (CFIUS) as a means for ob-

“taining modification of .Canadian discriminatory energy and
_ipvestment policies. It was suggested that a new Executive

. Order be issued expanding and restructuring CFIUS responsi-

bilities and authorities to include the following:

. , - Torei¢n investment in U.S. companies of all
types, above a threshold level in terms of percent equity or
asset value, would be candidates for review, particularly
those from countries where "national treatment" of foreign
investment 1is not available to U.S. investors. Prior notice
of a proposed investment, accompanied by relevant information,
would be filed with CFIUS. .No transaction would be completed
prior to a CFIUS review, and public offerings for listed
stocks would not be permitted prior to release of the review

" "findings". '

S - Criteria for CFIUS review would include a
‘positive finding of benefit to the U.S. economy, not simply
the absence. of a negative impact, and reciprocal treatment
of U.S. investment by the country from which the foreign
‘investment cCCmeSs.

- public notice in the Federal Register of the
pending review and subseguently of the conclusions of the
review would be reauirec. Parties at interest would be
permitted to file comments and participate in the proceedings

" as appropriate. ' o

- Findings by CFIUS would be taken inﬁo con-
sideration by the SEC, FTC and Department of Justice in.
their -separate reviews.

. - Representation on CFIUS would be elevated to
higher level officials of the concerned Departments as '
evidence of increasing U.S. concern OVer the foreign invest-
ment issue. - - - .

) - - A specific time period for completion of the
. review would be established, for instance 60 to 90 days.

, _  pata and information requirements concerning
- foreign investments would be comprehensive and detailed.

. Attached .is ajresearch pépervrelatihg suggestions

for strengthening CFIUS to the relevant sections of the
Foreign Investment Act of 1974. '

2/21/81
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REGULATION OF FOREIGN INVESTMENT IN>THE»UNITED(STATES
AUTHORIZED BY THE FOREIGN INVESTMENT STUDY ACT OF 1974

“Prior notice\ to CFIUS of proposed 1nvestment accompanled by
relevant information.

5(2) and (3) direct Secretary of Commerce to “survey

the reasons-foreign firms are undertaking direct invest-
ment in the U.S5." and "the processes and mechanisms
through wthh foreign direct 1nvestment flows into the
U.S. ,

6(1) gives Secretary of Treasury authority to investi-
gate scope of foreign portfollo 1nvestment in U.g.

7(6) gives Secretarles_authorlty to promulgate rules

to carry out functions under Act. These rules could
delay proposed investment until study completed, other-
wise purposes of study would be frustrated.

_ho investment completed prior to CFIUS rev1ew

7(c) prevents Secretarles from dlvulglng 1nformatlon
submitted to them under 7(b) or using it except for
analytical or statistical purposes. However, this
limitation applies only to information submitted by
foreign investor, not to information gathered by experts
or suobmitted at pUDllC hearings. T

”CFIUS could advise_SEC and FTC, and Department of
Justice of findings. FTC and Department of Justice

. could seek court order enjoining anticompetitive
investment. .

Public offerings for llsted stocks delayed until CFIUS
”rlnd‘ngs i1ssued.

© 7(b) authorizes Secretaries t6 require all persons
subject to U.S. Jurisdiction (this would include forelgn
investors in U.S.) to maintain records and furnish
relevant information. However, that authority has
expired and must be renewed by legislation.

" SEC has. authorlty to delay by stop order the effective-
ness of any registration if registration statement
contains any untrue statement of a material fact or
omits to state a material fact. SEC should determine

- that a necessary element in determining whether a :
_registration statement is accurate is findings contained
in CFIUS study and that if result of study is unfavorable -
the result must be disclosed in prospectus.

Approved For Release 2008/05/06 : CIA-RDP84B00049R001700030007-9
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4. No‘foreign_inveStment permitted without-positive benefit to
s o U.S. economy. :

Underlying basis of study is that extensive foreign
investment might be harmful to national economy, but
that absent adeguate data no assessment of 1mpact could

" be made. If study reveals dramatic increase in foreign
investment without benefit to U.S. economy, legislation
would be recommended ‘to halt foreign investment - purpose
of study, according to House Report No. 93-1183 is to

"help lay the foundation for a natlonal policy concernlnq
foreign investments in the U.S.

5. No foreign investment permitted without reciprocal treatment
of U.S. investments in country from which investment comes.

6(7) directs Secretary of Treasury to compare U.S.
laws on foreign portfolio investment with laws of other
nations and 6(8) directs him to compare treatment of
U.S. investors abroad w1th U.S. treatment of foreign
1nvestors

Public notice of pending review;
Public notice of conclusions of review;
Public comment permitted

m~J N

4 directs securing information from industry and other

groups. A logical and. efficient way to gather informa-
~tion is to hold public hearlngs on specific proposetd

forelgn 1nvestments, and to publicize results of study.

5(3) directs Secretary of Commerce to determlne the
veffects of foreign financing methods on American financial
‘markets. Again, best way to make determination is to
gather information at public hearings and through

. written subm1551ons from the public.

9 (a) .authorizes Secretarles to hlre experts and
-_consultants

9. SEC, CFTC and DOJ to con51der CFIUS findings in reviewing
forelgn acqulsltlons _

SEC

'Leglslatlve hlstory (House Report No. 93~ -1183)
indicates that "the subject being studied covers
matters that fall under the jurisdiction of other
governmental ‘agencies, such as, ...portfolio
investment- Securltles and Exchange Commission."

-2-
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L .5(11) directs Secretary of Commerce to study
i ' . adequacy of information, -disclosure and reportlng
' ' requirements and procedures.
5(4) directs Secretary of Commerce to determlne
jscope and 51gn1f1cance of foreign direct investment
in’ acqu151tlons and takeovers of existing American
'enterprlses :

Both of these tOplCS are w1th1n jurlsdlctlon of
SEC and should be con51dered by them in assessing
transactlons

FTC and DOJ

5(4) directs Secretary of Commerce to determine
effects of direct investment on domestic business
.competltlon Both of these agencies would be
derelict in not considering findings of CFIUS in
discharging their duties, particularly if anti-
competitive effect found.

- House Report ant1c1pates that “the Departments of
Commerce and Treasury should consult extensively
with the approprlate governmental agencies and
departments in both the constructlon of the survey

and in the analysis of the data.

10. High level membership or CFIUS.

2 directs Secretary of Treasury and Secretary of .
. Commerce tc conduct study. Although they are permitted
to delegate authority, they need not do so.

11. 'ReView completed in specific time period.

10 An interim report was to be submitted by CFIUS by
" October 1975 and a full report was due April 1976.
‘since Committee is not abolished upon completion of
‘initial study, President could direct them to undertake
- additional study to be completed within a specified
time. _ :

12. CFIUS'to-compile.comprehensive and'detailed data.

-2 Secretarles of Treasury angd Commerce “"authorized and

" directed to conduct a comprehensive, overall study of
foreign direct and portfollo investments in the Unlted
States” : :

-3-
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